LILLEHAMMER TERMS OF ENGAGEMENT 2010
FOR ENERGY LOSS ADJUSTERS

1 GENERAL

1.1 These Terms of Engagement and the Appendices thereto shall be known as
the Lillehammer Terms of Engagement 2010 ("LTOE 2010") and shall be the
terms applicable to the contract between Instructing Insurers and the Adjuster
in respect of the Services to be provided by the Adjuster, where the
appointment of the Adjuster has been made or accepte ‘the basis of
LTOE 2010.

1.2 The purpose of LTOE 2010 is to define the ServncesA \hICh sh@gll be provnded

out in Appendlx 2 which, subject to the
apply and be incorporated herein.

x@é‘@
2 DEFINITIONS

2.1 "Adjuster" shall mean.t
Instructing Insurers to carry

Il mean those of the Instructing Insurers
levant Policy to agree claims.

"Services" are defined in paragraph 5 below.
2.8 "Service Standards" are defined in paragraph 6 below.

2.9 "Terms of Engagement" shall mean these Terms of Engagement which shall
be referred to as "LTOE 2010".




3 APPLICATION

3.1 LTOE 2010 shall apply when the appointment of the Adjuster to carry out the
Services is stated to be made by Instructing Insurers upon the basis of LTOE
2010 or is accepted by the Adjuster on those terms.

3.2 Where the appointment by Instructing Insurers makes no reference to LTOE
2010, but LTOE 2010 is incorporated by the Adjuster's acceptance of the
appointment, Instructing Insurers shall be deemed to have accepted the
application thereof unless they shall repudiate the same in writing to the
Adjuster within two weeks of the receipt of the acceptance, but where the
Adjuster's acceptance is communicated to the Broker then this shall mean
two weeks from notification by the Broker to the Instructlng Insurers that
acceptance of the appointment is made on that basis. =

3.3 Where an appointment is made or accepted on LTOE 21" it shaII be on
terms that Appendix 2 thereto applies unless the appllfi? ti i
expressly excluded in writing by the terms of the appoin %nent by Instructlng

Insurers or the acceptance thereof by the Adjt

4 APPOINTMENT

4.1 The appointment by Ins
to carry out the Serw

4.2  Where the appointm. de by the Broker on behalf of Instructing
Insurers, In - Wi thorise the Broker to provide to the
Adjuster th d g, the placmg slip and all endorsements

When s,;,e appointment is made by Instructing Insurers directly to the Adjuster,
the Instructing Insurers shall immediately request the Broker to provide all the
information and documentation as specified in paragraph 4.2 to 4.4.

46 Should the Broker fail to provide the relevant documentation within 14 days of
the acceptance by the Adjuster of the appointment, the Adjuster shall notify
the Claims Agreement Parties of that fact, and the Claims Agreement Parties
shall provide such documentation and information as they have within their
own possession and instruct the Broker to provide the missing documentation
and information forthwith.

4.7 The Adjuster undertakes that it shall carry out the Services as agent on behalf
of Instructing Insurers in accordance with the Service Standards.




4.8

5.1

The Services carried out by the Adjuster are solely for the benefit of
Instructing Insurers. They are not intended to be for the benefit or relied upon
by others or for a different purpose other than the Services.

THE SERVICES

The Services to be carried out by the Adjuster on behalf of Instructing
Insurers shall include:

(a)

(b)

(c)

(d)

(e)

(f)

(9)

()

(k)

Communicating with the Insured in order to assemble all
documentation and information relevant to the los 2spect of which
the appointment is made. “

Effecting site visits as may be required.

Assessing the extent of the insured loss or ¢
insurers thereon. '

Investigating, if necessary with the SS|sta" ce of thi arty experts,

hereon. ¥

Providing periodi
substantiating ea

ct and timing of any repair or remedial works
ant to the adjustment of the claim

ossible that repairs are carried out in a timely
ppropriate cost.

applicable to Instructing Insurers' response to any claim by the
hsured under the Policy in respect of the loss which is the subject of
appointment, and advising Instructing Insurers of the same; also
ensuring compliance therewith or notifying Instructing Insurers in the
event that the Adjuster is unable to ensure compliance therewith.

Investigating potential subrogation opportunities, advising Instructing
Insurers thereof and reporting to Instructing Insurers in respect of any
such action already undertaken by the Insured.

Organising and conducting market meetings involving all Instructing
Insurers provided that prior approval from the Claims Agreement
Parties representing Instructing Insurers is obtained.
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5.3

6.1

)] If so instructed, conducting settlement discussions with the Insured

regarding the claim in order to report to Instructing Insurers the terms

" upon which the Insured will accept settlement of the claim under the

Policy, but on no account shall the Adjuster agree with the Insured

any element of quantum of the loss without prior approval of
Instructing Insurers.

The Services conducted by the Adjuster on behalf of Instructing Insurers shall
not include:

(a) Instructing any third party expert on behalf of Instructing Insurers
without prior consultation with and approval from Instructing Insurers.
For the avoidance of doubt, any subcontractor of the Adjuster
engaged by the Adjuster to assist him in the carrying out of the
Services shall not constitute a third party expert.

(b)

(c)

(d)

(e) ¢
s, save where expressly
rs so to do.

varranty survey activity. In the event that the
ec by any:insurers to perform such activity, such
a separate appointment and LTOE 2010

that |t 'haL\ L, be un od and agreed that the Adjuster shall have no

.. apparent authorlty to conduct on behalf of Instructing Insurers any of the
. activities excluded by paragraph 5.2 above. In the event that the Adjuster is
equested and authorlsed by Instructlng Insurers to carry out any such

authority to act on behalf of Instructmg Insurers or to blnd Instructing Insurers
in respect of such activity. .

SERVICE STANDARDS

Unless otherwise agreed, the Adjuster will comply with the following timetable
and adVISe Instructing Insurers if the Adjuster cannot comply to a material
extent:




6.2

< to in paragra

(a) Within 48 hours of receiving an instruction, the Adjuster must confirm
receipt and advise whether he is free to accept the appointment
without conflict.

(b) Within 15 days of acceptance of appointment at the latest, the
Adjuster should inform the Insured in writing of the information and
documentation that will be required to commence the Services.

(c) Within 30 days of acceptance of the appointment, the Adjuster shall
provide to Instructing Insurers an initial advice which should include
as far as possible comments on the considerations listed in paragraph
5.1(f). The Adjuster should provide with this first advice a Loss
Adjuster's Scope of Work Form as per the pro-forma set out in
Appendix 1.

(d) Within 90 days of acceptance of the appointment, the Adjuster shall
provide to Instructing Insurers a preliminary/first report which. should
include a full and detailed discussion of all%conmderatlons Ilsted in
paragraph 5.1 as appropriate and relevant. ort
as possnble establish the facts surroundlng the Ioss and tﬁe nsured ]

(e)

Adjuster should

reviewing the clai
matters listed i
repairs, confiri
substantlve d

ing;véomments on all relevant
Jing comments on the progress of
reserve and information on when the next
is Ilkely to occur.  “Every such periodic
n any changes in the cost budget and

y calendar year, the Adjuster should also
report indicating any change or development

ice to't'he generality of paragraph 5 above, all reports referred
.1 shall include as appropriate and where applicable,. the

Wlthout pre

followmg

A ful[%account of the circumstances of the loss and the facts giving
{nse to the claim under the policy.

(b) A summary of the policy terms and conditions relevant to the claim
and details of any relevant contracts relating to third parties or
otherwise.

(c) A statement on the date of loss (with the "spud" date Where
applicable).

(d) An estimate of the claim for the purpose of establishing a reserve.

(e) A budget for adjusting and expert costs which should reflect the
proposed work plan and strategy for handling the claim.




)] Details of the proposed repair programme and as applicable analysis . - ...

of the critical path for those repairs. An outline, as relevant, of the
accounting/cost control procedures in place should also be provided.

(9 An outline of subrogation opportunities and of any potential recovery
rights that may exist in favour of Instructing Insurers if and when a
claim is paid. Such outline should also include details of any action
already undertaken by the insured in that connectlon

(h) In all cases, an Adjuster's Scope of Work Form as per the pro- forma
set out in Appendix 1.

6.3 These Service Standards shall apply to the provision of all Services under
LTOE 2010, save as may be varied by agreement between the Adjuster and
Instructing Insurers. Where such a variation is agreed, s ils thereof
shall be specifically noted in the Adjuster's Scope of Work. Form

7.1

Broker.

7.2 Instructing Insurers will
procedures are requi

In circumstances where there is or may be a conflict of interest between the
Adjuster and any other party involved in the Services, including different
interests between different Instructing Insurers when the Adjuster is instructed
in respect of multiple policies in relation to the same loss, the Adjuster may
have to cease to carry on the Services unless all parties involved agree in
writing that the Adjusters shall continue to carry out the Services.

8.3 In the event that the Adjuster is unable to act or to continue to act because of
a conflict of interest, the Adjuster shall return all papers supplied to him in the
original form without copying any of them and the Adjuster will keep
confidential any information supplied and not disclose such information to any
other party.




8.4 In the event that the Adjuster is obliged to withdraw from the appointment by

reason of a conflict of interest, the Adjuster shall be entitled to invoice .

Instructing Insurers and to be paid in full by the Instructing Insurers for any
fees, disbursements, expenses and applicable taxes incurred prior to such
withdrawal provided the Adjuster has acted reasonably in identifying potential
conflicts: f :

8.5 The Adjuster will not be prevented or restricted by anything contained in any
provision of LTOE 2010 from acting for other principals in connection with the
Services where no conflict of interest arises, unless otherwise agreed in
writing with Instructing Insurers.

9 BILLING

9.1

should include the following:

(@) A table showing the total ¢
their status, hourly rate

| of eight hours in one day while travelling.
i time when actually travelling or performing the
should reduce the time and cost charged to

be issued providing for payment terms within 30 day$ of

10 INCIDENTAL DISBURSEMENTS

10.1  Travel — acceptable costs are:

(a) for air travel, the lowest available flexible fare should be used where
the journey is less than four hours. In excess of four hours the lowest
available flexible business class fare.

(b) for any other form of travel the most economical fare.




102 Hotel accommodation — all costs must be keptto a reasehable level.
11 AUDIT AND ACCESS TO RECORDS

11.1 At Instructing Insurers' discretion and with reasonable notice, periodic audits
of charges and disbursements may be conducted. The:Adjuster will provide
any assistance required without charge, including making staff available and
producing files and other documentation. Instructing Insurers’ own
representatives or a professional adviser may carry out the audit.

e a waiver of
t.discovered

11.2 Payment of any charges or disbursements will not constitut
Instructing Insurers' right to be reimbursed for any over ay
during an audit or at any other time.

11.3
representative upon their request, all files and rg g ,
possession relating to any instruction given..to the Adj uster by structlng
Insurers. 7

11.4  All such files and records shall not
regulatory authorities, except w
Insurers or under compulsion of la

y third party, including
on of the Instructing

11.5 requested by a third
ch request to Instructing

e opportunity to challenge

1ed by the Adjuster, whether provided by the Insured or by
surers and/or any other party, that privilege shall be preserved
o apply to the said document within the Adjuster's possession,
control and the Adjuster has no authority to waive that privilege.
The Adjuster will use his best endeavours to maintain privilege in respect of
any such document. ;

12.3 In the event that the Adjuster is requested and authorised by Instructing
Insurers to appoint coverage lawyers on behalf of Instructing Insurers and/or
to correspond with such coverage lawyers as may have been appointed, all
such correspondence and all work product of the coverage lawyers which
shall come into the possession, custody or control of Adjusters shall be
subject to such privilege as may attach to the documentation and/or
communications and that privilege is expressly reserved and the Adjuster has
no authority to waive that privilege.




12.4 Save for documents obtained from the insured, Instructing Insurers or third
parties, the Adjuster's file is his own property, but information upon the
Adjuster's file may not be disclosed to any party other than the insured,
Instructing Insurers, the broker or experts (including coverage lawyers)
appointed in the case without prior authority of Instructing Insurers. Privileged
information shall be retained subject to that privilege at all times.

12.5 The Adjuster will keep confidential all information obtained in the course of
carrying out these Services, except insofar as the Adjuster is required by law
or other regulatory process to disclose such information or disclosure is
permitted by paragraph 12.4 above or otherwise authorised by Instructing
Insurers. This provision shall not apply to information which the Adjuster
obtains or develops independently of the Services or WhICh is already in the -
public domain. ; .

12.6  The Adjuster shall retain and keep in safe storage all |Qs and-documents
relating to the Services for a minimum perlod of sxx yearsefrom the: late of
e nally

settled, whichever period expires later.
13 TE_RMINATION »

13.1 Instructing Insurers may terminate t just ) tment at any time on
14 days notice, transfer the matter to anot djuster or otherwise modify the

matter. In the event ¢ 18
will assist |n the |mm er of the flles to Instructing Insurers or their
b ngements being made for payment of any

s'the Adjuster may reasonably request

13.2 i : i i e for the proper fees and disbursements of

13.3 e the appointment by giving 14 days notice to

deliver up any papers to Instructing Insurers or as
subject to arrangements being made for payment of -any
d disbursements as the Adjuster may reasonably request.

14.1 The Adjuster and the Instructing Insurers shall not be liable to the other for
any failure to perform its obligations under the contract caused by acts,
events omissions or accidents beyond their reasonable control '
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15.1

16.2

15.3

15.4

GOVERNING LAW AND ARBITRATION

Any appointment under LTOE 2010 shall be governed by and construed in
accordance with English law and any dispute or difference arising out of or in
connection with these Terms of Engagement, including any question
regarding the existence, validity or termination of the legal relationships
established by the appointment and its terms, shall be finally resolved by

arbitration. It shall be deemed an express term of the appointment and -

acceptance thereof that the reference to LTOE 2010 includes a reference this
arbitration and governing law provision.

Where a dispute is referred to arbitration under LTOE2010, it is agreed that:

(a) The Arbitration Tribunal shall consist of one Arbi
practicing Queen's Counsel at the English Bar;

(b)
(c)

(d)

5{ the parties shall use
dlsg%te or difference between
(ytes may- agree at any tlme

their reasonable endeavours to resolve any
them through negotiation-or mediation. Tﬁe
and more than once togefer to mediation an*y" Ijff
out of or in connectlen _with the appomtment and the provision of Services

et party shall thereupon within 14 calendar days of receipt of
the Mediation Notice confirm that they agree to mediation, in which
the parties shall thereafter agree a mediator within a further 14
dar days, failing which on the application of either party a
diator will be appointed promptly by the Arbitrator or such person
as the Arbitrator may designate for that purpose. The mediation shall
be conducted in such place and in accordance with such procedure
and in such terms as the parties may agree or, in the event of
disagreement, as may be set by the mediator.

(c) The mediation shall not affect the right of either party to seek such
relief or take such steps as it considers necessary to protect its
interest.

10




LTOE 2010

APPENDIX 1

LOSS ADJUSTER’S SCOPE OF WORK FORM

T

Summary:

) N

S

4\\\:\\\\\

Fee y
Agreements: i

Service to
Insurers:

gurrent Est. | Inv.to Date | Bal. to Bill

(Loss Adjusting)

(Consulting)

Total:

Anticipated Actual

Milestones:

Timing of Payments: Amount Anticipated Date: Actual Date:

Interim Payment

Final Payment

1"




Adjuster’s Scope of Work Form — Guidance Notes

1. INTRODUCTION

The Adjuster's Scope of Work (LASW) form is to be attached to the Preliminary
Report and all subsequent reports, revised as required. The purpose of the LASW is
to assist Instructing Insurers to plan and monitor the handling of a claim. The LASW .
form also assists Instructing Insurers to budget for and record the cost of the Adjuster
and associated services. Finally, the form records cash projections through the
Adjuster’s advice of anticipated claim settlement dates.

Guidance for the completion of the LASW form is provided und
headings:

the-following form

1.1 Summary

Against this headlng the Adjuster is to provide a summary of
work in narrative form. This is intended to be a higk summar i
work plan and it |s not necessary to recite routine '

contentious |ssues
1.2 Fee Agreements

This section is to detail any ap g ents, such as Third Party Expert
terms and to outline any fee § the Adjuster and/or Third Party
Expert. This section s )
Third Party Expert th

This secti
(excludin
expected &

|ty|on this section is to record the estimated cost of

f@}é billed through the Adjuster’s invoices.
%/

1.4 Milestones

Milestones should be predicted to the extent possible at the tirﬁe each version of the
LASW form is completed. Actual Milestone dates should be added as they are
passed and the last anticipated date left for comparison.

Milestones will include dates of:

Instruction

Initial Contact with Assured
All site visits

All Meetings

12




e Teleconferences
e Third Party Expert’s deliverables
e Advices and Reports

1.5 Payments

The Adjuster will record their best estimate of the anticipated dates for future claim
settlements (interim and final).

13




1

1.1

1.2

1.3

1.4

LTOE 2010
APPENDIX 2

LIABILITY AND INDEMNITY PROVISIONS

LIMITATION OF LIABILITY

The Adijuster's liability to Instructing Insurers for any loss or damage the
Instructing Insurers may suffer arising out of breach TOE 2010 or
inadequate performance of the Services shall be determir in:accordance
with English law and subject to the arbitration provision In paragr ph 15 of
LTOE 2010. h

The Instructing Insurers agree that the limitatio
Adjusters' potential liability are reasonable based on

o

(a) The amount of any likely liability to
the Adjuster occurs,

(b) The current and future

rowswn%m LTOE 2010, the Adjuster's liability
OE 2010, however that liability arises (including
rising by breach, o ract, arising by tort, including the tort of
rising by‘?’éf/jpreach of statutory duty), shall be limited to

,//;

nillion pouv;ds sterllng) provided that thls clause 1.3 shall not

Loss orida age arising from fraud or wilful conduct;

“other situation in which the limitation of liability is prohibited by a

For the avoidance of doubt, the limit in clause 1.3 shall be an aggregate limit
applied to all claims in respect of which the Adjuster is instructed arising out
of one set of circumstances irrespective of the number of separate policies or
policy layers that may be involved and not separately in respect of each
Instructing Insurer or to each separate incident of loss or damage.

14




2.1

2.2

2.3

2.4

2.5

INDEMNITY

In this clause, a reference to the Adjuster shall include the Adjuster's
subsidiaries, officers, directors, employees and any :subcontractor of the
Adjuster engaged by the Adjuster to assist him in the carrying out of the
Services, but the reference to Adjuster shall not include any third party expert
acting on behalf of Instructing Insurers even if appointed by the Adjuster
pursuant to the terms of paragraph 5.2(a) LTOE 2010.

The provisions of this clause 2 shall be for the benefit of the Adjuster and
each subsidiary, officer, director, employee and subcontractor and shall be
enforceable by each such subsidiary, officer, director, employee and
subcontractor in addition to the Adjuster. Ny

The Instructing Insurers shall for their respectlve seyeral proportlons
indemnify the Adjuster against all liabilities, costs, *expen' damages and
losses (including any direct, indirect or consequen‘x‘lal Josses; loss of profit,
loss of reputation and all interest, penalties and legal and other- professional
costs and expenses) suffered or incurred by th Adjuster arlsmg out of or ln
connection with any claim made against :
connection with Services which the Adju
behalf of Instructing Insurers.

This mdemnlty shaII apply whethe

vich may reasonably be considered likely to
i in clause 2.3 above (a "Claim"), the

y-a m|SS|on of liability, agreement or compromise in
relati 6n to the Claim without the prior written consent of Instructing
rs (such consent not to be unreasonably conditioned, withheld

sonable times (on reasonable prior notice) to its premises and its
officers, directors, employees, subcontractors, agents,
representatives or advisers and to any relevant assets, accounts,
documents and records within the power or control of the Adjuster so
as to enable Instructing Insurers and their professional advisers to
examine them and to take copies (as Instructmg Insurers' expense)
for the purpose of assessing the Claim;

(d)  Subject to Instructing Insurers providing security to the Adjuster to the
Adjuster's reasonable satisfaction against any claim, liability, costs,
expenses, damages or losses which may be incurred, take such
action as Instructing Insurers may reasonably request to avoid,
dispute, compromise or defend the Claim.

15




2.6

Nothing in this clause shall restrict or limit the Adjuster's general obligation at
law to mitigate a loss it may suffer or incur as a result of an event that may
give rise to a Claim under this indemnity.

16




